
Terms and Conditions of Hire 
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Signature__________________________  Name ________________________________ Position _____________________ Date___________________ 

These Terms and Conditions apply to all Hire supplied to You by the 
Company under the Hire Agreement. 

1. DEFINITIONS AND INTERPRETATION 
Definitions 
1.1  Additional Expenses means any duties, fees, taxes (including 

GST), costs, charges, penalties and levies imposed by these 
Terms, including but not limited to servicing and repair charges, 
freight and delivery charges, costs to retrieve Plant and Equipment 
for any reason, merchant fees, installation and mobilisation fees, 
demobilisation fees, storage fees, fines and penalties incurred 
during any Hire, loadings, environmental levies (for the upkeep of 
local catchment areas and disposal of contaminants, waste oils, 
greases, tyres, batteries associated with Hire and maintenance of 
Plant and Equipment) and any other expenses we incur in relation 
to Hire. 

1.2  “Application for Credit” means the Credit Account Application 
document, including the Loss Theft and Damage Waiver, 
completed by You and submitted to the Company. 

1.3  “Company”, "We" or "Us" or “Our” means Tutt Bryant Hire Pty Ltd 
(ABN 59 087 847 489) trading as Tutt Bryant Hire and its 
associated, related, subsidiary and parent companies, successors 
and assigns. The Company is the owner and supplier of all Plant 
and Equipment to You. 

1.4  “Damage” means any physical loss of or physical damage to Plant 
and Equipment, including theft, loss, and damage requiring repair 
or replacement of the Plant and Equipment. Damage does not 
include fair wear and tear.  

1.5  “Dry Hire” means the hire of Plant and Equipment without an 
operator. 

1.6  “Due Date” means the date listed on Our invoice for Your payment 
of all Hire Rates, GST and Additional Expenses. If no due date is 
specified, then the Due Date is net 30 days from the date of Our 
invoice. 

1.7  “Excess” means the amount that is payable by You for each item 
of Plant and Equipment where the Loss, Theft and Damage Waiver 
applies, and is equal to $1,000.00 or 15% of the cost to repair the 
Damage and/or replace the Plant and Equipment (whichever is 
greater). 

1.8  "GST" means the Goods and Services Tax as defined in A New 
Tax System (Goods and Services Tax) Act 1999 (Cth) and its 
associated Regulations as amended, re-enacted or replaced from 
time to time; 

1.9  “Hire Agreement” means the contract for hire of Plant and 
Equipment between the parties, including any Application for 
Credit, these Terms and Conditions, and any Hire Schedules 
provided to You. 

1.10  “Hire Rate” means the amount You must pay for Hire, as set out 
in the Hire Schedule. A daily Hire Rate is based on the Plant and 
Equipment being hired for a maximum of 8 hours per day. An 
hourly Hire Rate is applicable to Wet Hire only.  

1.11  “Hire” means any hire of Plant and Equipment supplied by Us to 
You, including Dry Hire, Wet Hire, Remote Area Hire and any 
associated labour, as set out in the Hire Schedule. 

1.12  “Hire Period” means the time period that You hire the Plant and 
Equipment as specified in the Hire Schedule and the time that the 
Plant and Equipment is in Your possession,. The Hire Period 
includes weekends and public holidays and may include a 
Minimum Hire Period.  

1.13  “Hirer”, "You" or “Your” means the person, firm, entity or 
corporation who engages Us for Hire of Plant and Equipment, 
including any related, associated or subsidiary bodies corporate, 
successors and permitted assigns, or Your directors, officers, 
employees, contractors, servants or agents. 

1.14  “Hire Schedule” means the document provided by Us outlining 
details of the Plant and Equipment, the Hire, the Hire start date and 
any end date, delivery details, Hire Rates, Additional Expenses 
and other applicable charges. 

1.15  “Insolvency Event” means any circumstances where We 
reasonably believe that You are unable to pay Your debts as and 
when they fall due or You have suffered a material adverse change 
in Your financial circumstances. 

1.16  “Loss” means any claim, demand, cause of action, loss and 
damage, liability, costs (including legal costs on an indemnity 
basis) and expenses (including any GST payable) and is not 
limited by the Losses which were contemplated by the parties at 
the time of entering into this Hire Agreement. 

1.17  “Loss Theft and Damage Waiver Fee” means the fee payable by 
You for the Loss Theft and Damage Waiver, in an amount equal to 
a percentage of the Hire Rate that We may set from time to time. 

1.18  “Loss Theft and Damage Waiver” means the provisions at 
section 11 of these Terms limiting Your liability for Damage to Plant 
and Equipment during a Hire Period, where applicable. 

1.19  “Plant and Equipment” means all equipment supplied for hire by 
Us to You, including plant, equipment, tools, accessories, parts 
and machinery of any type supplied to You by Us. The Plant and 
Equipment shall be deemed to be owned by Us whether owned by 
Us or not. 

1.20  “PPSA” means the Personal Properties Security Act 2009 (Cth), 
as amended, re-enacted or replaced from time to time. 

1.21  “Remote Area” means a location that is more than 100km from the 
nearest Tutt Bryant Hire branch. 

1.22  "Website” means www.tuttbryant.com.au as redirected from time 
to time.  

1.23  “Wet Hire” means the hire of Plant and Equipment with an operator 
employed by Us. 

Interpretation 
1.24  In these Terms and Conditions: 

a) Words importing the singular include the plural and vice versa; 
b) An obligation of 2 or more Hirers binds You jointly and 

severally; 
c) A reference to writing includes email and any communication 

through Our website; 
d) A reference to a party to these Terms includes that party’s 

executors and administrators if applicable;  
e) A reference to a clause or paragraph is a reference to these 

terms and conditions; 
f) A reference to a statute, ordinance, code or other law includes 

regulations and other statutory instruments under it and 
consolidations, amendments, re-enactments or replacements 
of any of them made by any legislative authority. 

2. THIS HIRE AGREEMENT 
Acceptance 
2.1  You accept these Terms and Conditions by doing one or more of 

either; signing and returning a copy to Us or by other conduct, 
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including verbal acceptance (such as by telephone) or by 
commencing or continuing Hire. Where You engage in conduct 
that constitutes acceptance of these Terms and Conditions, You 
will be bound by these Terms and Conditions irrespective of 
whether You have signed and returned a copy to Us.  

Capacity and Authority 
2.2  You warrant that You have obtained all the necessary 

authorisations and have full legal capacity to enter into and perform 
the Hire Agreement. 

2.3  The person signing the Hire Agreement on Your behalf warrants 
that he or she has Your authority to make the Hire Agreement on 
Your behalf and to bind You to the Hire Agreement.  

Entire Agreement 
2.4  The Hire Agreement is the entire agreement between the parties 

for Hire. It replaces and supersedes any previous agreements, 
proposals, correspondence, understandings or other 
communications between the parties, whether written or verbal. 
Any terms contained in any document supplied by You do not form 
part of the Hire Agreement, including any terms of Your purchase 
order. 

2.5  If there is any ambiguity, inconsistency or conflict between the 
provisions of any of the documents comprising the Hire 
Agreement, then these Terms and Conditions prevail. 

Our Relationship 
2.6  Unless agreed between the parties in writing, this Hire Agreement 

is personal to You and You must not allow or authorise any other 
person or entity to use, re-hire or have possession of the Plant and 
Equipment at any time. 

2.7  We are Your independent contractor. Unless otherwise agreed by 
the parties in writing, You agree that the parties are not in a 
partnership, joint venture, fiduciary, employment, agency or other 
relationship. 

Changes to these Terms 
2.8  From time-to-time, and at any time, We may update or alter these 

Terms and Conditions in writing. Any updated or altered Terms and 
Conditions will apply from the date of alteration. A copy of current 
Terms and Conditions can be found on Our Website or by 
requesting a copy from Us. 

2.9  Any amendments, variations or changes to this Hire Agreement 
may only be made in writing.  

2.10  You must not assign Your rights under these Terms and Conditions 
without our prior written consent.  

3. HIRE PERIOD 
3.1  The Hire Period commences on the earlier of: 

a) When You take possession of the Plant and Equipment; or 
b) The time the Plant and Equipment is delivered to Your 

address in the Hire Schedule. 

3.2  The Hire Period may be listed in the Hire Schedule and may be for 
an indefinite period. The Hire Period ends only on the date that 
Plant and Equipment is ‘off hired’. You are responsible for all Hire 
until the ‘off hire’ date. 

3.3  A minimum Hire Period may apply in respect of certain Plant and 
Equipment that We in Our sole discretion determine (“Minimum 
Hire Period”). We will advise You at the time of Hire or in the Hire 
Schedule if a Minimum Hire Period applies.  

3.4  If You return the Plant and Equipment to Us before the Minimum 
Hire Period or the Hire Period ends, You must pay all Hire Rates 
and Additional Expenses for the Minimum Hire Period or Hire 
Period (as applicable). 

4. YOUR HIRE OBLIGATIONS 
4.1  Prior to the Hire Period and use of the Plant and Equipment, You 

must: 
a) Determine the suitability of the Plant and Equipment hired for 

any purpose You require; and 
b) Inspect the Plant and Equipment for its condition.  

4.2  During the Hire Period, You must: 
a) Use the Plant and Equipment in a skilful and workman like 

manner and only for the purposes and within the capacity for 
which it is designed; 

b) Ensure that the Plant and Equipment is operated by a 
suitably certified, trained or licensed operator (whether 
supplied by You or Us) and that the Plant and Equipment is 
operated in accordance with Your instructions; 

c) Keep the Plant and Equipment in good repair and condition 
at Your own expense, including but not limited to: 

i) Regularly checking all fluids (such as fuel, oil, water and 
battery levels); 

ii) Daily operator checks and servicing (such as fuelling, 
lubricating, tightening of any loose nuts, bolts, belts or 
fittings, and general maintenance) in accordance with 
operational manuals and/or equipment log book; 

iii) Cleaning; and 
iv) Replacing (or paying for Our cost to replace) any flat 

and/or damaged tyres, except in the case of Wet Hire. 
You accept full responsibility for all flat and/or damaged 
tyres, except in the case of Wet Hire.    

d) Ensure the safekeeping of the Plant and Equipment and the 
safety of all persons using the Plant and Equipment, 
including: 

i) Attaching to the Plant and Equipment any safety signs 
supplied with the Plant and Equipment and ensuring that 
they are clearly legible by the operator of the Plant and 
Equipment; 

ii) Maintaining the safety signs and ensuring that they are 
not defaced or removed from the Plant and Equipment; 

iii) Ensuring that all safety information supplied with the 
Plant and Equipment is conveyed to any person using 
the Plant and Equipment, including bringing any safety 
signs and information to the attention of any person 
using the Plant and Equipment; and 

iv) Ensuring that all operators of the Plant and Equipment 
wear suitable clothing and any protective equipment 
required or recommended by the manufacturer’s safety 
and operating instructions, or as recommended by Us; 

e) Not remove the Plant and Equipment or allow it to be 
removed from the State or location in which it has been hired 
without Our prior written consent; 

f) Not claim any lien over, sell, transfer, charge, part with 
possession of, assign, or encumber the Plant and 
Equipment in any way, without Our prior written consent; and 

g) Not interfere with the Plant and Equipment, including 
altering, adding to, defacing, or erasing any identifying mark, 
plate or number on or in the Plant and Equipment. 

4.3  On completion of the Hire Period, You must: 
a) Clean the Plant and Equipment thoroughly or pay a cleaning 

fee at a rate reasonably charged by Us for cleaning of the 
Plant and Equipment;  

b) Return all Plant and Equipment, where applicable, with a full 
tank of fuel or pay Us the applicable rate to fill the tank; and 

c) Return all Plant and Equipment to Us.  
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4.4  We may inspect the Plant and Equipment from time to time during 
the Hire Period, and You must permit and arrange access to the 
Plant and Equipment for Us and Our representatives. 

4.5  Unless otherwise agreed by the parties in writing, Your hire 
obligations do not include prearranged major servicing of the Plant 
and Equipment. We will carry out prearranged major servicing of 
Plant and Equipment during normal business hours and by prior 
arrangement with You (except in the case of Wet Hire). 

4.6  At Our request, You must provide access to the Plant and 
Equipment for servicing purposes. Any refusal to allow access to 
Plant and Equipment at Our specified servicing intervals will incur 
Additional Expenses and Hire of the Plant and Equipment may be 
suspended at full charge until access to the Plant and Equipment 
is given for servicing to be completed. 

4.7  Time is of the essence for all Your obligations of these Terms. 

5. REMOTE AREA HIRE 
5.1  Unless otherwise agreed by the parties in writing, all Hire, servicing 

and breakdown of Plant and Equipment operating in a Remote 
Area may attract the following Additional Expenses: 
a) a per km charge for travelling both to and from the site at the 

rate per kilometre reasonably determined by Us; plus  
b) any labour costs at the rate per person per hour (including 

travelling time) reasonably determined by Us; plus 
c) any costs relating to additional services not part of Our pre-

determined major service cycle for Plant and Equipment, 
including any additional service kits that You may require; 
plus  

d) any other direct travelling costs, including airfares and 
accommodation. 

5.2  With Our prior written consent, scheduled servicing of Plant and 
Equipment operating in a Remote Area may be undertaken by You 
or a third party on Our behalf.  

5.3  If We give such consent, then: 
a) We will provide You with service kits to service the Plant and 

Equipment; 
b) Service kits for Plant and Equipment will be supplied when 

the Plant and Equipment is mobilised to Your site.  Any 
additional service kits will be supplied to You on an as 
needed basis;   

c) You must send Us (via Your nominated Tutt Bryant Hire 
branch) service reports for all Plant and Equipment once a 
service has been completed or by the end of the month in 
which a service is completed. 

6. HIRE CHARGES, PAYMENT AND CREDIT 
Our Hire Charges 
6.1  Our Hire charges include: 

a) Hire Rates for Plant and Equipment;  
b) Additional Expenses that We may incur in relation to the Hire 

of Plant and Equipment; and 
c) GST imposed on any supply of Plant and Equipment.  

6.2  Except in the case of Wet Hire, all Hire is charged for the time the 
Plant and Equipment is in Your possession (inclusive of weekends 
and public holidays), not the time in which the Plant and Equipment 
is used by You.  

6.3  Wet Hire is charged at an hourly or contracted rate for time that the 
Plant and Equipment is in use. Wet Hire will incur loadings for 
weekend, public holiday and night work. 

6.4  No claims for credit will be recognised after 14 days from the date 
of the invoice. 

6.5  We may revise the price of Our Hire Rates and Additional 
Expenses, or the terms of any order not yet invoiced, without notice 
to You (except where the supply of the Plant and Equipment has 
been varied by an agreed Hire Schedule, in which case We will 
provide You with reasonable notice of any change). 

Payment 
6.6  You must pay all Hire Rates, Additional Expenses and GST to Us 

by the Due Date. 
6.7  Any method of payment is at Our discretion and may include the 

use of a direct debit facility.  
6.8  If You do not pay Us by the Due Date, We may: 

a) Charge interest on all overdue amounts at the rate of 2% 
above the nominated overdraft rate per month or part 
thereof, compounding monthly. The parties agree that this 
interest charge is not a penalty, but a true measure of 
damages incurred by Us; 

b) Require You to pay cash on delivery of any further Plant and 
Equipment, or suspend any further Hire to You; 

c) Demand Your immediate payment of all outstanding monies; 
and 

d) Exercise any other rights available to Us under these Terms. 
Credit Accounts 
6.9  You may apply for a Credit Account with Us to Hire Plant and 

Equipment by completing an Application for Credit.  
6.10  In requesting credit from Us, You warrant that You are solvent and 

information provided in any Application for Credit is true and 
correct.  

6.11  We have no obligation to provide or continue to provide credit 
facilities to You, and You are not entitled to credit facilities until You 
receive an approved Credit Account with Us. Any extension of 
credit to You is governed by the Terms and Conditions of this Hire 
Agreement.  

6.12  You agree to advise Us of any changes in Your financial position 
or creditworthiness which would have an effect on Us continuing 
to extend credit to You. 

6.13  A Credit Account must only be used by You. You must not assign, 
transfer or make the Credit Account available to any other entity or 
person (including by a subsequent purchaser of You) without Our 
prior written consent.  

6.14  Any credit limit placed on Your Credit Account is for Our 
administrative purposes only and does not constitute a term of this 
or any other contract You have with Us (including any guarantee 
document). 

6.15  If You exceed the credit limit placed on Your Credit Account, We 
may require You to make immediate payment on Your Credit 
Account to return Your Credit Account to the credit limit before 
supplying any further Hire. 

6.16  You authorise Us to debit Your Credit Account with the price of 
Plant and Equipment supplied to You and all other amounts owed 
by You to Us, including Additional Expenses. 

7. HIRE ISSUES 
Loss and Damage 
7.1  Subject to the Loss, Theft and Damage Waiver provisions at 

section 11 and the limitation of liability provisions at section 13 of 
these Terms, You are responsible for any Loss and Damage in 
relation to the Plant and Equipment during the Hire Period and any 
other time that the Plant and Equipment is in Your possession, 
including the costs to replace or repair Plant and Equipment that is 
lost, stolen or damaged during the Hire Period or Your possession 
of it. We will charge You for Loss and Damage that occurs in 
relation to Plant and Equipment during the Hire Period or Your 
possession of the Plant and Equipment. 
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7.2  If You collect or receive Plant and Equipment that is broken, 
damaged or inoperable, You must notify Us in writing within 24 
hours after You collect or receive the Plant and Equipment. 

7.3  If You do not notify Us in writing of any breakage, damage or defect 
in the Plant and Equipment within 24 hours of collecting or 
receiving it, We are entitled to assume the Plant and Equipment 
was in good condition prior to being collected or received by You. 

Breakdown 
7.4  If the Plant and Equipment breaks down or becomes unsafe during 

the Hire Period, You must immediately: 
a) Stop using the Plant and Equipment; 
b) Take all reasonable steps to prevent injury to any persons 

or any Damage; and 
c) Notify Us of the breakdown in writing. 

7.5  Subject to the conditions of this section, We will suspend Hire 
Rates for the time that the Plant and Equipment is inoperable or 
unsafe, and We will repair or replace the Plant and Equipment as 
soon as is practicable (unless the reason for the unsafe condition 
or breakdown is due to Your negligence or misuse).  

7.6  If the Plant and Equipment breaks down, becomes unsafe or is 
damaged due to Your negligence or misuse, We will continue to 
charge Hire Rates and any Additional Expenses until the Plant or 
Equipment has been repaired or replaced. 

7.7  Breakdown of the Plant and Equipment for whatsoever reason 
does not absolve You from Your hire obligations under these 
Terms, including to safeguard the Plant and Equipment. 

7.8  You must not repair or attempt to repair the Plant and Equipment 
without Our prior consent. 

7.9  We will not be liable for any Loss incurred by You arising out of any 
breakdown in the Plant and Equipment, whether caused by fair 
wear and tear, lack of repair, Our negligence or any other reason 
whatsoever. 

Late Return 
7.10  You must return Plant and Equipment on the day that the Hire 

Period ends, unless otherwise advised by Us. If You fail to return 
the Plant and Equipment by the close of business on the day that 
the Hire Period ends, further Hire Rates will apply for each 
additional day that You fail to return the Plant and Equipment. 

7.11  If We agree to collect the Plant and Equipment from You, Hire 
Rates are chargeable from the time the Plant and Equipment 
leaves Our premises for delivery until the time that You notify Us 
that the Plant and Equipment is available for Our collection.  

7.12  You must give Us at least 24 hours’ notice prior to the last day of 
Hire for collection of the Plant and Equipment unless we agree 
otherwise, collection must occur during business hours. 

7.13  If You do not give Us sufficient notice to collect the Plant and 
Equipment, You are responsible for the safekeeping of the Plant 
and Equipment until We collect the Plant and Equipment and We 
may charge You additional Hire Rates at Our discretion. 

7.14  We will provide You with an “OFF HIRE” number as verification 
that Your collection notification has been received and Hire Rates 
are no longer being charged. 

8. RISK AND OWNERSHIP 
8.1  Unless the parties agree differently in writing, all risk in the Plant 

and Equipment passes to You when the Plant and Equipment is 
collected by You (or Your agents/representatives) or We deliver 
the Plant and Equipment to You.  

8.2  You acknowledge and agree that We retain title to the Plant and 
Equipment at all times (even if You enter liquidation, 

administration, receivership or become bankrupt during the Hire 
Period) and Your rights to use the Plant and Equipment are as 
bailee only.  

8.3  You must not offer, sell, assign, sub-let, mortgage, pledge, lien or 
otherwise deal with the Plant and Equipment in any way which is 
inconsistent with the Our ownership rights of the Plant and 
Equipment. 

8.4  If You do not pay for any Hire by the Due Date or You suffer an 
Insolvency Event or this Hire Agreement is terminated, then We 
may repossess Plant and Equipment wherever they are located. 
You irrevocably grant Us (including Our agents or any other 
nominated representative) an unrestricted right and licence to 
enter any premises occupied by You without notice for the purpose 
of identifying and repossessing any of the Plant and Equipment. 
We reserve these repossession rights without being liable to You 
or any other third party in any way. 

9. SECURITY OVER REAL ESTATE 
9.1 To secure payment of all monies You owe Us for supply of Plant 

and Equipment, You: 
a) Charge all of Your interest in real and personal property 

(including all property acquired after the date of these Terms) 
in favour of Us, whether or not a demand has been made on 
You (“Charge”). This Charge constitutes a General Security 
Agreement for the purposes of the PPSA; 

b) Authorise and consent to Us taking all actions necessary to 
give effect to the Charge, including the lodgement of a caveat 
upon any title of Your real property, whether held in Your own 
right or as trustee of any trust, or any other security document; 

c) Agree to deliver to Us within seven (7) days of written demand 
a Memorandum of Mortgage in registrable form. You agree 
that any amount payable to Us payable on demand 
incorporating the covenants contained in Memorandum No. 
Q860000 registered at the Land Registry Services New South 
Wales as amended to comply with and reflect any appropriate 
laws in the jurisdiction(s) where You have any beneficial 
interest in real and personal property and as amended 
appropriately to comply with any formal requirements of 
registration; and 

d) Irrevocably appoint Us and any person nominated by Us 
severally as Your attorney, with power to execute, sign and 
deliver (which delivery may be subject to such terms and 
conditions as the attorney thinks fit) such caveat, mortgage or 
other security document to effect the Charge granted under 
this part. 

10. APPLICATION OF THE PPSA 
10.1 You acknowledge and agree that: 

a) These Terms and Conditions constitute a security agreement 
for the purposes of the PPSA (“Security Agreement”) and 
create a security interest in the Plant and Equipment supplied 
by Us from time to time and any proceeds of the supply of the 
Plant and Equipment to secure payment for the Plant and 
Equipment (“Security Interest”); and 

b) Each supply of Plant and Equipment by Us under these Terms 
and Conditions is subject to the Security Agreement for the 
purposes of the PPSA; and 

c) We may lodge a financing statement on the Personal Property 
Securities Register (“PPSR”) in respect of the Security Interest 
in the Plant and Equipment and the proceeds of the supply of 
the Plant and Equipment, including as a purchase money 
security interest (as that term is defined in the PPSA) (“PMSI”), 
pursuant to these Terms and Conditions. 
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Assurances 
10.2 You must do all things, provide all such information and sign all 

such documents as are necessary and reasonably required to 
enable Us to acquire a perfected Security Interest in the Plant and 
Equipment, including for the purposes of: 
a) Ensuring that any Security Interest created under, or provided 

for, by this document: 
i) Attaches to the collateral that is intended to be covered 

by that Security Interest; and 
ii) Is enforceable, perfected and otherwise effective; and 
iii) Has the priority required by Us; 

b) Enabling Us to prepare and register a financing statement or 
financing change statement; 

c) Enabling Us to register a PMSI under the PPSA; and 
d) Enabling Us to exercise and maintain any of Our rights or 

powers in connection with any such Security Interest. 

10.3 If You dispose of the Plant and Equipment, You must: 
a) Immediately pay all proceeds to Us in reduction of all amounts 

owing by You to Us, which We may apply towards amounts 
owing by You to Us in such order as specified by subsection 
14(6)(c) of the PPSA, unless otherwise specified by Us in 
writing; and 

b) Not allow any other charge or security interest to exist over 
those proceeds without Our written consent if that security 
interest could rank ahead of Our Security Interest.  

10.4 If a higher-priority security interest does arise in the Plant and 
Equipment despite Clause 1810.3, You must: 
a) Ensure that You receive cash proceeds for the Plant and 

Equipment of at least equal to the market value of the Plant 
and Equipment; and 

b) Immediately pay those proceeds to Us in reduction of all 
amounts owing by You to Us, which We may apply towards 
amounts owing by You to Us in such order as We see fit. 

10.5 You must not change Your name, structure, status or partnership, 
or assign or sell Your business to another party, or initiate any 
change to any registered documentation, or act in any other manner 
which would impact on Our registered Security Interest without Our 
prior written consent. You acknowledge and agrees that no such 
event shall affect Your liability under these Terms and Conditions, 
as You is named in any applications for credit, until a new 
application for credit made in Your new entity name as restructured 
or changed is received and approved by the Supplier in writing.  

Exclusion of Notices and Other Obligations 
10.6 To the extent permitted by law: 

a) For the purposes of sections 115(1) and 115(7) of the PPSA: 
i) We need not comply with sections 95, 118, 121(4), 125, 

129(2), 129(3), 130, 132(3)(d) or 132(4); and 
ii) Sections 142 and 143 are excluded. 

b) For the purposes of section 115(7) of the PPSA, We need not 
comply with sections 132 and 137(3). 

10.7 To the extent permitted by law, You agree to waive: 
a) Your rights to receive any notice that is required by any 

provision of the PPSA (including a notice of a verification 
statement) or any other law before a secured party or a 
receiver exercises a right, power or remedy; and 

b) Any time period that must otherwise lapse under any law 
before a secured part or a receiver exercises a right, power or 
remedy. 

10.8 If the law which requires a period of notice or a lapse of time cannot 
be excluded, but the law provides that the period of notice or lapse 
of time may be agreed, that period or lapse is one day or the 

minimum period the law allows to be agreed (whichever is the 
longer). 

Provision of Information 
10.9 You agree not to exercise Your rights to make any request of Us 

under section 275(6) of the PPSA, to authorise the disclosure of 
any information under that section or to waive any duty of 
confidence that would otherwise permit non-disclosure under that 
section. 

10.10 The parties shall not disclose information of the kind mentioned in 
section 275(1) of the PPSA, except in the circumstances where: 
a) Disclosure is required by sections 275(7)(b) to (e) of the PPSA; 

and/or 
b) We disclose information of a kind mentioned in section 275(1) 

of the PPSA to the extent that We are not doing so in response 
to a request made by an "interested person" (as defined in 
section 275(9) of the PPSA) pursuant to section 275(1) of the 
PPSA. 

10.11 Notwithstanding Clause 10.10, You must only authorise the 
disclosure of information for the purposes of section 275(7)(c) of the 
PPSA, or request information under section 275(7)(d) of the PPSA, 
if We approve such disclosure or request for information in writing. 

10.12 Nothing in this part will prevent any disclosure of information by Us 
that We believe is reasonably necessary to comply with any other 
obligations that We may have under the PPSA. 

Other 
10.13 If You default in the timely performance of any obligation owed to 

Us, We may enforce the Security Interest by exercising all or any of 
Our rights under these Terms and Conditions, the general law and 
the PPSA. Nothing in this part limits or is limited by any other 
provision of these Terms and Conditions or any other agreement 
between the parties. 

11. LOSS THEFT & DAMAGE WAIVER 
The Waiver 
11.1 If You do not have a Credit Account with Us, it is compulsory for 

You to limit Your liability for Damage to Plant and Equipment during 
the Hire Period by entering into the Loss, Theft and Damage 
Waiver. 

11.2 If You do have a Credit Account with Us, You may at Your option 
limit Your liability for Damage to Plant and Equipment during the 
Hire Period by entering into the Loss, Theft and Damage Waiver. 

11.3 Subject to the conditions and exceptions listed in these Terms, We 
agree to limit Your liability for Damage to the Plant and Equipment 
during the Hire Period to an amount equal to the Excess.  

11.4 If Plant and Equipment suffers Damage during the Hire Period: 
a) You are liable to pay the Excess where the Loss, Theft and 

Damage Waiver applies; or 
b) You are liable for the full cost of repair and/or replacement 

of the Plant and Equipment where the Loss, Theft and 
Damage Waiver does not apply.  

How to Enter the Waiver 
11.5 You enter into the Loss, Theft and Damage Waiver by payment of 

the Loss, Theft and Damage Waiver Fee.  

11.6 If You do not enter into the Loss, Theft and Damage Waiver, You 
must provide Us with a certificate of currency of insurance for an 
amount that is equal to or greater than the full new replacement 
value of Plant and Equipment hired during the Hire Period and for 
a duration of the Hire Period, to cover any Loss that occurs in 
relation to the Plant and Equipment during the Hire Period.  

11.7 We may refuse to Hire Plant and Equipment to You, or suspend 
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Hire of Plant and Equipment, until we receive payment of the Loss, 
Theft and Damage Waiver Fee or certificate of currency of 
insurance. 

Pre-Conditions for the Waiver to Apply  
11.8 For the Loss, Theft and Damage Waiver to apply, You must meet 

the following conditions: 
a) You must have paid the Loss, Theft and Damage Waiver 

Fee to Us; 
b) You must promptly report any Damage to the police and 

provide Us with a written police report for the Damage 
incident; 

c) You must co-operate with Us in providing details and 
evidence of the Damage as reasonably required; and 

d) The Damage does not fall into one of the exceptions set out 
in clauses 11.9 and 11.10. 

Exclusions 
11.9 Unless otherwise agreed between the parties in writing, the 

following items are not covered by the Loss, Theft and Damage 
Waiver: 
a) Tools, accessories, grease guns, hoses, electric cords, 

welding cables, oxy and acetylene bottles, pneumatic tools, 
steels and other similar accessories; 

b) Tyres and tubes that are damaged by blowout, bruises, cuts 
or other causes inherent in the use of the Plant and 
Equipment; 

c) Glass breakage; 
d) Motors or other electrical appliances or devices damaged by 

overloading or artificial electrical current, including use of 
under-rated or excessive length of extension leads on 
electrical powered tools and machines; 

e) Aluminium scaffold, planks or ladders; 
f) Any other Damage or items for which the Loss, Theft and 

Damage Waiver Fee has not been paid by You.  

Situations Where the Waiver Does Not Apply 
11.10 Even if You have paid the Loss, Theft and Damage Waiver Fee, 

and unless You are able to establish otherwise to Our reasonable 
satisfaction, the Loss, Theft and Damage Waiver does not apply 
and We will not waive Our rights to claim against You for Damage 
to the Plant and Equipment during the Hire Period if: 
a) You have not taken adequate precautions to safeguard the 

Plant and Equipment against Damage, including theft of 
Plant and Equipment that has not been securely locked or 
secured; 

b) Damage is caused by misuse, abuse, insufficient clearance, 
wrongful conversion or overloading of the Plant and 
Equipment; 

c) Damage is caused by use of Plant and Equipment that 
violates any statutory laws and regulations, including where 
an operator is not appropriately licensed to operate the Plant 
and Equipment; 

d) Damage is caused by Your omission, negligence, wilful 
misconduct, recklessness or contravention of the terms of 
the Hire Agreement; 

e) Damage is caused by repairs undertaken on Plant and 
Equipment that are not authorised by Us in writing; 

f) Damage is caused by vandalism of the Plant and 
Equipment; 

g) Damage is caused by the Plant and Equipment being fully 
or partially submerged in water, or otherwise located, used, 
loaded, unloaded, transported on or over water, wharves, 
bridges or vessels of any kind; 

h) Damage is caused by exposure of Plant and Equipment to 
any corrosive substances, including but not limited to caustic 
substances, salt water, acid, paints, and solvents; 

i) Damage relates to lubrication or other normal servicing of 
the Plant and Equipment; and  

j) Damage is caused during transport of Plant and Equipment 
(except where transported by Us), including but not limited 
to while the Plant and Equipment is being driven or towed on 
any road, or during the mobilisation and demobilisation from 
site to site on any road. 

11.11 In respect of damage to, or accidents involving, motor vehicles and 
trucks, You acknowledge and agree that excess charges apply. 

11.12 Such excess charges for motor vehicles and trucks apply from time 
to time as follows: 
a) As reasonably determined by Us and/or Our insurer and 

current at the time excess payments become due and 
payable; 

b) May be dependant upon the weight of such motor vehicle 
and/or truck; and  

c) Are subject to change by Us and/or Our insurer. 

Recovery of Loss and Damage Not Dependant on Your Insurance  
11.13 Where You are liable for any Loss or Damage pursuant to these 

Terms (irrespective of whether the Loss, Theft and Damage Waiver 
applies in any given circumstance), You acknowledge and agree 
that: 
a) The total amount You must pay for such Loss or Damage is 

not dependent upon or reduced by any amounts, monies, 
pay out or compensation that You may receive from an 
insurer (or that You may direct be paid to Us); 

b) We are entitled to claim from You the full amount of such 
Loss or Damage and You must pay for such full amounts 
without deduction; and 

c) If Your insurance only covers a portion of Our claim amount 
and not the entirety, You acknowledge and agree that We 
may recover any difference payable from You. 

12. TERMINATION 
12.1 Without prejudice to any other remedies available to Us and 

notwithstanding any Hire Period, We may: 
a) Suspend or cancel Hire of Plant and Equipment or any 

current Order(s) for the supply of Plant and Equipment; 
and/or 

b) Suspend or terminate Your Credit Account; and/or 
c) Require immediate payment of the balance of any Credit 

Account, invoices or any other amounts due and payable 
under these Terms whether or not the Due Date has expired; 
and/or 

d) Register a default with any credit reporting agency, where 
applicable; and/or 

e) Enforce Our rights under any Security Interest; and/or 
f) Suspend or terminate the Hire Agreement created by these 

Terms (collectively Our “Termination Rights”). 

12.2 We may exercise Our Termination Rights either: 
a) Immediately without notice where You commit a material 

breach of the Hire Agreement, including but not limited to: 
i) You have not paid for Plant and Equipment by the Due 

Date; 
ii) You exceed the limit of Your Credit Account; 
iii) Either party suffers a force majeure event which delays 

or prevents performance of the whole or any part of 
these Terms;  
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iv) You allow distress to be levied or a judgment, order or 
security to be enforced, or to become enforceable 
against Your property including under the PPSA;  

v) You suffer an Insolvency Event;  
vi) Anything occurs that We consider prejudices Our rights 

to the Plant and Equipment; or 

b) At any other time by giving You 24 hours’ notice. 
 
13. LIMITATION OF LIABILITY 
Exclusion of Implied Terms 
13.1 Nothing in these Terms modifies, restricts or excludes the 

conditions, warranties, and undertakings and other legal rights 
under any statute (including the Competition and Consumer Act 
2010 (Cth) as amended from time to time) where to do so would 
contravene that statute or cause any provision of these Terms to 
be void. Except as expressly set out in any statute, these Terms or 
a separate warranty document, We make no warranties or other 
representations under or in connection with these Terms, and in 
that regard Our liability is limited to the fullest extent permitted by 
law. 

13.2 To the extent permitted by law, all implied terms, guarantees, 
conditions and warranties are excluded from these Terms, 
including: 
a) All conditions and warranties as to the quality or 

merchantability of Plant and Equipment or their fitness for 
any particular purpose (whether express or implied and even 
if that purpose is made known to Us). You are responsible 
for ensuring that Plant and Equipment is suitable for Your 
intended use; and 

b) You agree that You have not relied on any inducement, 
representation or statement made by Us in hiring Plant and 
Equipment. 

Cap on Liability 
13.3 To the extent permitted by law, Our total liability arising from 

breach of this Hire Agreement (including a breach of these Terms, 
tort law or negligence) will not exceed the price You paid for Hire, 
and will be limited to Our choice of: 
a) Resupply of the Hire with Our Plant and Equipment; 
b) Replacement of the Hire with other Plant and Equipment, or 

cost to replace the Hire with other Plant and Equipment; or 
c) Reimbursement of the price You paid for the Hire. 

Consequential Loss 
13.4 We are not liable to You for any loss of profits, loss of sales, loss 

of market, loss of goodwill or reputation, third party claims, 
incidental or special damages or indirect or consequential loss of 
any kind. 

Force Majeure 
13.5 Subject to the conditions of the Loss, Theft and Damage Waiver, 

neither party will be liable for any breach of these Terms which is 
wholly or partly caused by something outside the party’s 
reasonable control, including war, strikes, riots, lockouts, industrial 
disputes or unrest, government restrictions or intervention, fire, 
pandemics and epidemics, storm or tempest. Your obligation to 
pay for Hire is not affected by this clause. 

14. INDEMNITY 
14.1 To the extent permitted by law, You indemnify Us against and You 

must pay Us for any Loss that We may suffer or incur as a result 
of any act or omission by You (or any entity or person that You are 
responsible for) in relation to the Plant and Equipment, Hire and/or 
the Hire Agreement, including but not limited to: 

a) any breach of these Terms by You; 
b) Your negligence; 
c) Your failure to perform Your obligations of these Terms, 

including any omission by You; 
d) You entering the Hire Agreement without having power 

and/or authority to do so; and 
e) Our recovery, or attempt to recover, any amounts which You 

fail to pay by the Due Date and any action take to secure a 
charge or security interest under these Terms (including 
mercantile fees and legal costs on an indemnity basis). 

15. PRIVACY 
15.1 We may collect personal and credit information in Our dealings 

with You (or any of Your guarantors) in accordance with Our 
Privacy Policy pursuant to the Credit Reporting Code, the Privacy 
Act 1988 (Cth), the Privacy (Enhancing Privacy Protections) Act 
2012, and the Australian Privacy Principles. You consent to that 
information being collected. You can obtain a copy of Our Privacy 
Policy by contacting Us in writing or by visiting Our Website. 

16. GENERAL  
Survival 
16.1 Any clauses which are expressed to or are, by their nature, 

intended to survive expiry or termination of these Terms will survive 
expiry or termination of these Terms for any reason. 

Waiver of Future Breaches 
16.2 A failure to exercise or a delay in exercising any right, power or 

remedy under these Terms does not operate as a waiver. A single 
or partial exercise or waiver of the exercise of any right, power or 
remedy does not preclude any other or further exercise of that or 
any other right, power or remedy. A waiver is not valid or binding 
on the party granting that waiver unless made in writing. 

Severance 
16.3 If any part of these Terms becomes void or unenforceable for any 

reason, then that part will be severed and, to the extent possible, 
all remaining parts continue with full force and effect without being 
affected by the severance of any other parts. 

Counterparts 
16.4 These Terms may be executed in any number of counterparts, 

each of which when executed and delivered constitutes a duplicate 
original, but all counterparts together constitute one agreement. 

Notices 
16.5 In addition to any other method of service provided by law, a notice 

may be sent by prepaid post, facsimile, email or courier to the 
address of a party as that address set out in the Hire Agreement 
or subsequently notified. A notice has no legal effect unless it is in 
writing. A notice is deemed to have been delivered and received 
on the day if by hand, courier, email or fax, or otherwise on the 
second business day after posting. 

Governing Law 
16.6 The Hire Agreement is governed by the laws of the State or 

Territory as We may determine in Our sole discretion. Proceedings 
by either party may be commenced and/or continued in the State 
or Territory We determine in Our sole discretion. If We do not make 
any determination, You consent to any proceedings being 
commenced and heard by a Court of New South Wales applying 
the laws of New South Wales. 
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